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been served may, by agreement be-
tween such person and the custodian,
be reproduced by such person, in which
case the custodian may require that
the copies so produced be duly certified
as true copies of the original of the ma-
terial involved.

[60 FR 44277, Aug. 25, 1995; 60 FR 61290, Nov.
29, 1995]

8§49.3 Examination of the material.

Documentary material, answers to
interrogatories, or transcripts of oral
testimony produced pursuant to the
Act, while in the custody of the custo-
dian, shall be for the official use of offi-
cers, employees, and agents of the De-
partment of Justice in accordance with
the Act. Upon reasonable notice to the
custodian—

(a) Such documentary material or
answers to interrogatories shall be
made available for examination by the
person who produced such documen-
tary material or answers to interrog-
atories, or by any duly authorized rep-
resentative of such person; and

(b) Such transcripts of oral testi-
mony shall be made available for ex-
amination by the person who produced
such testimony, or by such person’s
counsel, during regular office hours es-
tablished for the Department of Jus-
tice. Examination of such documentary
material, answers to interrogatories,
or transcripts of oral testimony at
other times may be authorized by the
Assistant Attorney General or the cus-
todian.

[60 FR 44277, Aug. 25, 1995; 60 FR 61290, Nov.
29, 1995]

§49.4 Deputy custodians.

Deputy custodians may perform such
of the duties assigned to the custodian
as may be authorized or required by
the Assistant Attorney General.
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8§50.2 Release of information by per-
sonnel of the Department of Justice
relating to criminal and civil pro-
ceedings.

(a) General. (1) The availability to
news media of information in criminal
and civil cases is a matter which has
become increasingly a subject of con-
cern in the administration of justice.
The purpose of this statement is to for-
mulate specific guidelines for the re-
lease of such information by personnel
of the Department of Justice.

(2) While the release of information
for the purpose of influencing a trial is,
of course, always improper, there are
valid reasons for making available to
the public information about the ad-
ministration of the law. The task of
striking a fair balance between the pro-
tection of individuals accused of crime
or involved in civil proceedings with
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the Government and public under-
standings of the problems of control-
ling crime and administering govern-
ment depends largely on the exercise of
sound judgment by those responsible
for administering the law and by rep-
resentatives of the press and other
media.

(3) Inasmuch as the Department of
Justice has generally fulfilled its re-
sponsibilities with awareness and un-
derstanding of the competing needs in
this area, this statement, to a consid-
erable extent, reflects and formalizes
the standards to which representatives
of the Department have adhered in the
past. Nonetheless, it will be helpful in
ensuring uniformity of practice to set
forth the following guidelines for all
personnel of the Department of Jus-
tice.

(4) Because of the difficulty and im-
portance of the questions they raise, it
is felt that some portions of the mat-
ters covered by this statement, such as
the authorization to make available
Federal conviction records and a de-
scription of items seized at the time of
arrest, should be the subject of con-
tinuing review and consideration by
the Department on the basis of experi-
ence and suggestions from those within
and outside the Department.

(b) Guidelines to criminal actions. (1)
These guidelines shall apply to the re-
lease of information to news media
from the time a person is the subject of
a criminal investigation until any pro-
ceeding resulting from such an inves-
tigation has been terminated by trial
or otherwise.

(2) At no time shall personnel of the
Department of Justice furnish any
statement or information for the pur-
pose of influencing the outcome of a
defendant’s trial, nor shall personnel of
the Department furnish any statement
or information, which could reasonably
be expected to be disseminated by
means of public communication, if
such a statement or information may
reasonably be expected to influence the
outcome of a pending or future trial.

(3) Personnel of the Department of
Justice, subject to specific limitations
imposed by law or court rule or order,
may make public the following infor-
mation:
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(i) The defendant’s name, age, resi-
dence, employment, marital status,
and similar background information.

(if) The substance or text of the
charge, such as a complaint, indict-
ment, or information.

(iii) The identity of the investigating
and/or arresting agency and the length
or scope of an investigation.

(iv) The circumstances immediately
surrounding an arrest, including the
time and place of arrest, resistance,
pursuit, possession and use of weapons,
and a description of physical items
seized at the time of arrest.

Disclosures should include only incon-
trovertible, factual matters, and
should not include subjective observa-
tions. In addition, where background
information or information relating to
the circumstances of an arrest or in-
vestigation would be highly prejudicial
or where the release thereof would
serve no law enforcement function,
such information should not be made
public.

(4) Personnel of the Department shall
not disseminate any information con-
cerning a defendant’s prior criminal
record.

(5) Because of the particular danger
of prejudice resulting from statements
in the period approaching and during
trial, they ought strenuously to be
avoided during that period. Any such
statement or release shall be made
only on the infrequent occasion when
circumstances absolutely demand a
disclosure of information and shall in-
clude only information which is clearly
not prejudicial.

(6) The release of certain types of in-
formation generally tends to create
dangers of prejudice without serving a
significant law enforcement function.
Therefore, personnel of the Department
should refrain from making available
the following:

(i) Observations about a defendant’s
character.

(if) Statements, admissions, confes-
sions, or alibis attributable to a de-
fendant, or the refusal or failure of the
accused to make a statement.

(iii) Reference to investigative proce-
dures such as fingerprints, polygraph
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examinations, ballistic tests, or labora-
tory tests, or to the refusal by the de-
fendant to submit to such tests or ex-
aminations.

(iv) Statements concerning the iden-
tity, testimony, or credibility of pro-
spective witnesses.

(v) Statements concerning evidence
or argument in the case, whether or
not it is anticipated that such evidence
or argument will be used at trial.

(vi) Any opinion as to the accused’s
guilt, or the possibility of a plea of
guilty to the offense charged, or the
possibility of a plea to a lesser offense.

(7) Personnel of the Department of
Justice should take no action to en-
courage or assist news media in
photographing or televising a defend-
ant or accused person being held or
transported in Federal custody. De-
partmental representatives should not
make available photographs of a de-
fendant unless a law enforcement func-
tion is served thereby.

(8) This statement of policy is not in-
tended to restrict the release of infor-
mation concerning a defendant who is
a fugitive from justice.

(9) Since the purpose of this state-
ment is to set forth generally applica-
ble guidelines, there will, of course, be
situations in which it will limit the re-
lease of information which would not
be prejudicial under the particular cir-
cumstances. If a representative of the
Department believes that in the inter-
est of the fair administration of justice
and the law enforcement process infor-
mation beyond these guidelines should
be released, in a particular case, he
shall request the permission of the At-
torney General or the Deputy Attorney
General to do so.

(c) Guidelines to civil actions. Person-
nel of the Department of Justice asso-
ciated with a civil action shall not dur-
ing its investigation or litigation make
or participate in making an
extrajudicial statement, other than a
quotation from or reference to public
records, which a reasonable person
would expect to be disseminated by
means of public communication if
there is a reasonable likelihood that
such dissemination will interfere with
a fair trial and which relates to:

(1) Evidence regarding the occurrence
or transaction involved.
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(2) The character, credibility, or
criminal records of a party, witness, or
prospective witness.

(3) The performance or results of any
examinations or tests or the refusal or
failure of a party to submit to such.

(4) An opinion as to the merits of the
claims or defenses of a party, except as
required by law or administrative rule.

(5) Any other matter reasonably like-
ly to interfere with a fair trial of the
action.

[Order No. 469-71, 36 FR 21028, Nov. 3, 1971, as
amended by Order No. 602-75, 40 FR 22119,
May 20, 1975]

8§50.3 Guidelines for the enforcement
of title VI, Civil Rights Act of 1964.

(a) Where the heads of agencies hav-
ing responsibilities under title VI of
the Civil Rights Act of 1964 conclude
there is noncompliance with regula-
tions issued under that title, several
alternative courses of action are open.
In each case, the objective should be to
secure prompt and full compliance so
that needed Federal assistance may
commence or continue.

(b) Primary responsibility for prompt
and vigorous enforcement of title VI
rests with the head of each department
and agency administering programs of
Federal financial assistance. Title VI
itself and relevant Presidential direc-
tives preserve in each agency the au-
thority and the duty to select, from
among the available sanctions, the
methods best designed to secure com-
pliance in individual cases. The deci-
sion to terminate or refuse assistance
is to be made by the agency head or his
designated representative.

(c) This statement is intended to pro-
vide procedural guidance to the respon-
sible department and agency officials
in exercising their statutory discretion
and in selecting, for each noncompli-
ance situation, a course of action that
fully conforms to the letter and spirit
of section 602 of the Act and to the im-
plementing regulations promulgated
thereunder.

I. ALTERNATIVE COURSES OF ACTION

A. ULTIMATE SANCTIONS

The ultimate sanctions under title VI are
the refusal to grant an application for assist-
ance and the termination of assistance being
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rendered. Before these sanctions may be in-
voked, the Act requires completion of the
procedures called for by section 602. That
section require the department or agency
concerned (1) to determine that compliance
cannot be secured by voluntary means, (2) to
consider alternative courses of action con-
sistent with achievement of the objectives of
the statutes authorizing the particular fi-
nancial assistance, (3) to afford the applicant
an opportunity for a hearing, and (4) to com-
plete the other procedural steps outlined in
section 602, including notification to the ap-
propriate committees of the Congress.

In some instances, as outlined below, it is
legally permissible temporarily to defer ac-
tion on an application for assistance, pend-
ing initiation and completion of section 602
procedures—including attempts to secure
voluntary compliance with title VI. Nor-
mally, this course of action is appropriate
only with respect to applications for non-
continuing assistance or initial applications
for programs of continuing assistance. It is
not available where Federal financial assist-
ance is due and payable pursuant to a pre-
viously approved application.

Whenever action upon an application is de-
ferred pending the outcome of a hearing and
subsequent section 602 procedures, the ef-
forts to secure voluntary compliance and the
hearing and such subsequent procedures, if
found necessary, should be conducted with-
out delay and completed as soon as possible.

B. AVAILABLE ALTERNATIVES

1. Court Enforcement

Compliance with the nondiscrimination
mandate of title VI may often be obtained
more promptly by appropriate court action
than by hearings and termination of assist-
ance. Possibilities of judicial enforcement
include (1) a suit to obtain specific enforce-
ment of assurances, covenants running with
federally provided property, statements or
compliance or desegregation plans filed pur-
suant to agency regulations, (2) a suit to en-
force compliance with other titles of the 1964
Act, other Civil Rights Acts, or constitu-
tional or statutory provisions requiring non-
discrimination, and (3) initiation of, or inter-
vention or other participation in, a suit for
other relief designed to secure compliance.

The possibility of court enforcement
should not be rejected without consulting
the Department of Justice. Once litigation
has been begun, the affected agency should
consult with the Department of Justice be-
fore taking any further action with respect
to the noncomplying party.

2. Administrative Action

A number of effective alternative courses
not involving litigation may also be avail-
able in many cases. These possibilities in-
clude (1) consulting with or seeking assist-

34

28 CFR Ch. | (7-1-98 Edition)

ance from other Federal agencies (such as
the Contract Compliance Division of the De-
partment of Labor) having authority to en-
force nondiscrimination requirements; (2)
consulting with or seeking assistance from
State or local agencies having such author-
ity; (3) bypassing a recalcitrant central agen-
cy applicant in order to obtain assurances
from, or to grant assistance to complying
local agencies; and (4) bypassing all recal-
citrant non-Federal agencies and providing
assistance directly to the complying ulti-
mate beneficiaries. The possibility of utiliz-
ing such administrative alternatives should
be considered at all stages of enforcement
and used as appropriate or feasible.

C. INDUCING VOLUNTARY COMPLIANCE

Title VI requires that a concerted effort be
made to persuade any noncomplying appli-
cant or recipient voluntarily to comply with
title VI. Efforts to secure voluntary compli-
ance should be undertaken at the outset in
every noncompliance situation and should be
pursued through each stage of enforcement
action. Similarly, where an applicant fails to
file an adequate assurance or apparently
breaches its terms, notice should be prompt-
ly given of the nature of the noncompliance
problem and of the possible consequences
thereof, and an immediate effort made to se-
cure voluntary compliance.

Il. PROCEDURES

A. NEW APPLICATIONS

The following procedures are designed to
apply in cases of noncompliance involving
applications for one-time or noncontinuing
assistance and initial applications for new or
existing programs of continuing assistance.

1. Where the Requisite Assurance Has Not Been
Filed or is Inadequate on its Face.

Where the assurance, statement of compli-
ance or plan of desegregation required by
agency regulations has not been filed or
where, in the judgment of the head of the
agency in question, the filed assurance fails
on its face to satisfy the regulations, the
agency head should defer action on the appli-
cation pending prompt initiation and com-
pletion of section 602 procedures. The appli-
cant should be notified immediately and at-
tempts made to secure voluntary compli-
ance. If such efforts fail, the applicant
should promptly be offered a hearing for the
purpose of determining whether an adequate
assurance has in fact been filed.

If it is found that an adequate assurance
has not been filed, and if administrative al-
ternatives are ineffective or inappropriate,
and court enforcement is not feasible, sec-
tion 602 procedures may be completed and as-
sistance finally refused.

2. Where it Appears that the Field Assurance Is

Untrue or Is Not Being Honored.
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Where an otherwise adequate assurance,
statement of compliance, or plan has been
filed in connection with an application for
assistance, but prior to completion of action
on the application the head of the agency in
question has reasonable grounds, based on a
substantiated complaint, the agency’s own
investigation, or otherwise, to believe that
the representations as to compliance are in
some material respect untrue or are not
being honored, the agency head may defer
action on the application pending prompt
initiation and completion of section 602 pro-
cedures. The applicant should be notified im-
mediately and attempts made to secure vol-
untary compliance. If such efforts fail and
court enforcement is determined to be inef-
fective or inadequate, a hearing should be
promptly initiated to determine whether, in
fact, there is noncompliance.

If noncompliance is found, and if adminis-
trative alternatives are ineffective or inap-
propriate and court enforcement is still not
feasible, section 602 procedures may be com-
pleted and assistance finally refused.

The above-described deferral and related
compliance procedures would normally be
appropriate in cases of an application for
noncontinuing assistance. In the case of an
initial application for a new or existing pro-
gram of continuing assistance, deferral
would often be less appropriate because of
the opportunity to secure full compliance
during the life of the assistance program. In
those cases in which the agency does not
defer action on the application, the appli-
cant should be given prompt notice of the as-
serted noncompliance; funds should be paid
out for short periods only, with no long-term
commitment of assistance given; and the ap-
plicant advised that acceptance of the funds
carries an enforceable obligation of non-
discrimination and the risk of invocation of
severe sanctions, if noncompliance in fact is
found.

B. REQUESTS FOR CONTINUATION OR RENEWAL
OF ASSISTANCE

The following procedures are designed to
apply in cases of noncompliance involving
all submissions seeking continuation or re-
newal under programs of continuing assist-
ance.

In cases in which commitments for Federal
financial assistance have been made prior to
the effective date of title VI regulations and
funds have not been fully disbursed, or in
which there is provision for future periodic
payments to continue the program or activ-
ity for which a present recipient has pre-
viously applied and qualified, or in which as-
sistance is given without formal application
pursuant to statutory direction or authoriza-
tion, the responsible agency may nonetheless
require an assurance, statement of compli-
ance, or plan in connection with disburse-
ment or further funds. However, once a par-
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ticular program grant or loan has been made
or an application for a certain type of assist-
ance for a specific or indefinite period has
been approved, no funds due and payable pur-
suant to that grant, loan, or application,
may normally be deferred or withheld with-
out first completing the procedures pre-
scribed in section 602.

Accordingly, where the assurance, state-
ment of compliance, or plan required by
agency regulations has not been filed or
where, in the judgment of the head of the
agency in question, the filed assurance fails
on its face to satisfy the regulations, or
there is reasonable cause to believe it untrue
or not being honored, the agency head
should, if efforts to secure voluntary compli-
ance are unsuccessful, promptly institute a
hearing to determine whether an adequate
assurance has in fact been filed, or whether,
in fact, there is noncompliance, as the case
may be. There should ordinarily be no defer-
ral of action on the submission or withhold-
ing of funds in this class of cases, although
the limitation of the payout of funds to
short periods may appropriately be ordered.
If noncompliance is found, and if administra-
tive alternatives are ineffective or inappro-
priate and court enforcement is not feasible,
section 602 procedures may be completed and
assistance terminated.

C. SHORT-TERM PROGRAMS

Special procedures may sometimes be re-
quired where there is noncompliance with
title VI regulations in connection with a pro-
gram of such short total duration that all as-
sistance funds will have to be paid out before
the agency’s usual administrative procedures
can be completed and where deferral in ac-
cordance with these guidelines would be tan-
tamount to a final refusal to grant assist-
ance.

In such a case, the agency head may, al-
though otherwise following these guidelines,
suspend normal agency procedures and insti-
tute expedited administrative proceedings to
determine whether the regulations have been
violated. He should simultaneously refer the
matter to the Department of Justice for con-
sideration of possible court enforcement, in-
cluding interim injunctive relief. Deferral of
action on an application is appropriate, in
accordance with these guidelines, for a rea-
sonable period of time, provided such action
is consistent with achievement of the objec-
tives of the statute authorizing the financial
assistance in connection with the action
taken. As in other cases, where noncompli-
ance is found in the hearing proceeding, and
if administrative alternatives are ineffective
or inappropriate and court enforcement is
not feasible, section 602 procedures may be
completed and assistance finally refused.
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I11. PROCEDURES IN CASES OF SUBGRANTEES

In situations in which applications for Fed-
eral assistance are approved by some agency
other than the Federal granting agency, the
same rules and procedures would apply.
Thus, the Federal Agency should instruct
the approving agency—typically a State
agency—to defer approval or refuse to grant
funds, in individual cases in which such ac-
tion would be taken by the original granting
agency itself under the above procedures.
Provision should be made for appropriate no-
tice of such action to the Federal agency
which retains responsibility for compliance
with section 602 procedures.

1VV. EXCEPTIONAL CIRCUMSTANCES

The Attorney General should be consulted
in individual cases in which the head of an
agency believes that the objectives of title
VI will be best achieved by proceeding other
than as provided in these guidelines.

V. COORDINATION

While primary responsibility for enforce-
ment of title VI rests directly with the head
of each agency, in order to assure coordina-
tion of title VI enforcement and consistency
among agencies, the Department of Justice
should be notified in advance of applications
on which action is to be deferred, hearings to
be scheduled, and refusals and terminations
of assistance or other enforcement actions or
procedures to be undertaken. The Depart-
ment also should be kept advised of the
progress and results of hearings and other
enforcement actions.

[31 FR 5292, Apr. 2, 1966]

§50.5 Notification of Consular Officers
upon the arrest of foreign nation-
als.

(a) This statement is designed to es-
tablish a uniform procedure for con-
sular notification where nationals of
foreign countries are arrested by offi-
cers of this Department on charges of
criminal violations. It conforms to
practice under international law and in
particular implements obligations un-
dertaken by the United States pursu-
ant to treaties with respect to the ar-
rest and detention of foreign nationals.
Some of the treaties obligate the
United States to notify the consular of-
ficer only upon the demand or request
of the arrested foreign national. On the
other hand, some of the treaties re-
quire notifying the consul of the arrest
of a foreign national whether or not
the arrested person requests such noti-
fication.
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(1) In every case in which a foreign
national is arrested the arresting offi-
cer shall inform the foreign national
that his consul will be advised of his
arrest unless he does not wish such no-
tification to be given. If the foreign na-
tional does not wish to have his consul
notified, the arresting officer shall also
inform him that in the event there is a
treaty in force between the United
States and his country which requires
such notification, his consul must be
notified regardless of his wishes and, if
such is the case, he will be advised of
such notification by the U.S. Attorney.

(2) In all cases (including those where
the foreign national has stated that he
does not wish his consul to be notified)
the local office of the Federal Bureau
of Investigation or the local Marshal’s
office, as the case may be, shall inform
the nearest U.S. Attorney of the arrest
and of the arrested person’s wishes re-
garding consular notification.

(3) The U.S. Attorney shall then no-
tify the appropriate consul except
where he has been informed that the
foreign national does not desire such
notification to be made. However, if
there is a treaty provision in effect
which requires notification of consul,
without reference to a demand or re-
quest of the arrested national, the con-
sul shall be notified even if the ar-
rested person has asked that he not be
notified. In such case, the U.S. Attor-
ney shall advise the foreign national
that his consul has been notified and
inform him that notification was nec-
essary because of the treaty obligation.

(b) The procedure prescribed by this
statement shall not apply to cases in-
volving arrests made by the Immigra-
tion and Naturalization Service in ad-
ministrative expulsion or exclusion
proceedings, since that Service has
heretofore established procedures for
the direct notification of the appro-
priate consular officer upon such ar-
rest. With respect to arrests made by
the Service for violations of the crimi-
nal provisions of the immigration laws,
the U.S. Marshal, upon delivery of the
foreign national into his custody, shall
be responsible for informing the U.S.
Attorney of the arrest in accordance
with numbered paragraph 2 of this
statement.

[Order No. 375-67, 32 FR 1040, Jan. 28, 1967]
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§50.6 Antitrust Division business re-
view procedure.

Although the Department of Justice
is not authorized to give advisory opin-
ions to private parties, for several dec-
ades the Antitrust Division has been
willing in certain circumstances to re-
view proposed business conduct and
state its enforcement intentions. This
originated with a “‘railroad release”
procedure under which the Division
would forego the initiation of criminal
antitrust proceedings. The procedure
was subsequently expanded to encom-
pass a ‘“‘merger clearance’ procedure
under which the Division would state
its present enforcement intention with
respect to a merger or acquisition; and
the Department issued a written state-
ment entitled ‘““Business Review Proce-
dure.” That statement has been revised
several times.

1. A request for a business review letter
must be submitted in writing to the Assist-
ant Attorney General, Antitrust Division,
Department of Justice, Washington, DC
20530.

2. The Division will consider only requests
with respect to proposed business conduct,
which may involve either domestic or for-
eign commerce.

3. The Division may, in
refuse to consider a request.

4. A business review letter shall have no
application to any party which does not join
in the request therefor.

5. The requesting parties are under an af-
firmative obligation to make full and true
disclosure with respect to the business con-
duct for which review is requested. Each re-
quest must be accompanied by all relevant
data including background information,
complete copies of all operative documents
and detailed statements of all collateral oral
understandings, if any. All parties request-
ing the review letter must provide the Divi-
sion with whatever additional information or
documents the Division may thereafter re-
quest in order to review the matter. Such ad-
ditional information, if furnished orally,
shall be promptly confirmed in writing. In
connection with any request for review the
Division will also conduct whatever inde-
pendent investigation it believes is appro-
priate.

6. No oral clearance, release or other state-
ment purporting to bind the enforcement
discretion of the Division may be given. The
requesting party may rely upon only a writ-
ten business review letter signed by the As-
sistant Attorney General in charge of the
Antitrust Division or his delegate.

its discretion,
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7. (a) If the business conduct for which re-
view is requested is subject to approval by a
regulatory agency, a review request may be
considered before agency approval has been
obtained only where it appears that excep-
tional and unnecessary burdens might other-
wise be imposed on the party or parties re-
questing review, or where the agency specifi-
cally requests that a party or parties request
review. However, any business review letter
issued in these as in any other circumstances
will state only the Department’s present en-
forcement intentions under the antitrust
laws. It shall in no way be taken to indicate
the Department’s views on the legal or fac-
tual issues that may be raised before the reg-
ulatory agency, or in an appeal from the reg-
ulatory agency’s decision. In particular, the
issuance of such a letter is not to be rep-
resented to mean that the Division believes
that there are no anticompetitive con-
sequences warranting agency consideration.

(b) The submission of a request for a busi-
ness review, or its pendency, shall in no way
alter any responsibility of any party to com-
ply with the Premerger Notification provi-
sions of the Antitrust Improvements Act of
1976, 15 U.S.C. 18A, and the regulations pro-
mulgated thereunder, 16 CFR, part 801.

8. After review of a request submitted here-
under the Division may: state its present en-
forcement intention with respect to the pro-
posed business conduct; decline to pass on
the request; or take such other position or
action as it considers appropriate.

9. A business review letter states only the
enforcement intention of the Division as of
the date of the letter, and the Division re-
mains completely free to bring whatever ac-
tion or proceeding it subsequently comes to
believe is required by the public interest. As
to a stated present intention not to bring an
action, however, the Division has never exer-
cised its right to bring a criminal action
where there has been full and true disclosure
at the time of presenting the request.

10. (a) Simultaneously upon notifying the
requesting party of and Division action de-
scribed in paragraph 8, the business review
request, and the Division’s letter in response
shall be indexed and placed in a file available
to the public upon request.

(b) On that date or within thirty days after
the date upon which the Division takes any
action as described in paragraph 8, the infor-
mation supplied to support the business re-
view request and any other information sup-
plied by the requesting party in connection
with the transaction that is the subject of
the business review request, shall be indexed
and placed in a file with the request and the
Division’s letter, available to the public
upon request. This file shall remain open for
one year, after which time it shall be closed
and the documents either returned to the re-
questing party or otherwise disposed of, at
the discretion of the Antitrust Division.
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(c) Prior to the time the information de-
scribed in subparagraphs (a) and (b) is in-
dexed and made publicly available in accord-
ance with the terms of that subparagraph,
the requesting party may ask the Division to
delay making public some or all of such in-
formation. However the requesting party
must: (1) Specify precisely the documents or
parts thereof that he asks not be made pub-
lic; (2) state the minimum period of time
during which nondisclosure is considered
necessary; and (3) justify the request for non-
disclosure, both as to content and time, by
showing good cause therefor, including a
showing that disclosure would have a det-
rimental effect upon the requesting party’s
operations or relationships with actual or
potential customers, employees, suppliers
(including suppliers of credit), stockholders,
or competitors. The Department of Justice,
in its discretion, shall make the final deter-
mination as to whether good cause for non-
disclosure has been shown.

(d) Nothing contained in subparagraphs (a),
(b) and (c) shall limit the Division’s right, in
its discretion, to issue a press release de-
scribing generally the identity of the re-
questing party or parties and the nature of
action taken by the Division upon the re-
quest.

(e) This paragraph reflects a policy deter-
mination by the Justice Department and is
subject to any limitations on public disclo-
sure arising from statutory restrictions, Ex-
ecutive Order, or the national interest.

11. Any requesting party may withdraw a
request for review at any time. The Division
remains free, however, to submit such com-
ments to such requesting party as it deems
appropriate. Failure to take action after re-
ceipt of documents or information whether
submitted pursuant to this procedure or oth-
erwise, does not in any way limit or stop the
Division from taking such action at such
time thereafter as it deems appropriate. The
Division reserves the right to retain docu-
ments submitted to it under this procedure
or otherwise and to use them for all govern-
mental purposes.

[42 FR 11831, Mar. 1, 1977]

§50.7 Consent judgments in actions to
enjoin discharges of pollutants.

(a) It is hereby established as the pol-
icy of the Department of Justice to
consent to a proposed judgment in an
action to enjoin discharges of pollut-
ants into the environment only after or
on condition that an opportunity is af-
forded persons (natural or corporate)
who are not named as parties to the ac-
tion to comment on the proposed judg-
ment prior to its entry by the court.
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(b) To effectuate this policy, each
proposed judgment which is within the
scope of paragraph (a) of this section
shall be lodged with the court as early
as feasible but at least 30 days before
the judgment is entered by the court.
Prior to entry of the judgment, or
some earlier specified date, the Depart-
ment of Justice will receive and con-
sider, and file with the court, any writ-
ten comments, views or allegations re-
lating to the proposed judgment. The
Department shall reserve the right (1)
to withdraw or withhold its consent to
the proposed judgment if the com-
ments, views and allegations concern-
ing the judgment disclose facts or con-
siderations which indicate that the
proposed judgment is inappropriate,
improper or inadequate and (2) to op-
pose an attempt by any person to in-
tervene in t